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[bookmark: _Toc456693010][DISCIPLINARY GUIDANCE - CHECKLIST FOR MANAGING MISCONDUCT]
[Yellow highlights: to be completed by the LPC. Please amend, insert appropriate wording or remove as applicable.]
[Green highlights: guidance. Please contact Clyde & Co LLP for further legal advice if required. If available, choose between two or more options set out and delete as appropriate.] 


Follow the ACAS Code of Practice (Code of Practice on disciplinary and grievance procedures | Acas)
Consider whether you can deal with the issue informally.  [Note: this isn’t appropriate if the misconduct, if proven, could result in dismissal] 
Undertake a thorough investigation as quickly as reasonably possible:
consider who will be the investigating officer [Note: usually the employee’s direct line manager];
the level of investigation will depend on the circumstances of the case - ensure the circumstances of the offence have been properly investigated (this includes searching for evidence of the employee’s innocence);
consider whether it is appropriate to notify the employee of the investigation or not. In the very rare circumstances notifying the employee of the investigation could result in witness intimidation, loss or destruction of information or documents.  In such a case, the employee should not be informed of the investigation until its completion. Normally, investigation interviews will be used to put allegations to the employee [Note: there’s no right for the employee to be accompanied at the investigatory meeting];
take witness statements;
keep records of the investigation; and
determine whether there is a case to answer.
Consider whether suspension with pay is required as soon as possible; this may, in some circumstances, precede the investigation process. If yes, inform the employee in writing of their suspension, the anticipated duration, their rights and obligations during suspension and a point of contact during suspension. It should be made clear to the employee that the suspension itself is not considered a disciplinary action. [Note: the suspension period should be as brief as possible]
Keep suspension under regular review. 
Confirm the outcome of the investigation to the employee in writing  
If there is a case to answer and formal disciplinary action is required, invite the employee to attend a formal disciplinary hearing: 
set out the allegations against the employee clearly, together with the possible consequences;
ensure that the employee knows the case against them so they can respond.  The allegations should be precisely drafted and consistent throughout the disciplinary procedure;
provide the employee with copies of all evidence you intend to rely on at any disciplinary hearing [and the names of witnesses who will attend]; [Note: it is preferable to use witness statements alone if the employee has not asked for witnesses to be called. If witnesses have any concerns about their involvement, please contact Clyde & Co LLP for further advice as to whether it would be fair and reasonable to apply redactions to statements to maintain anonymity.]
give the employee sufficient time to consider the allegations and to gather evidence;
ask the employee whether they intend to call any witnesses or to rely on any documentation not previously disclosed; and
inform the employee of the right to be accompanied at the hearing.
Hold a disciplinary hearing at a reasonable time and place:
consider whether the hearing should be conducted by a different person to the person who held the investigatory interview, or the person who took the decision to suspend. Ideally, it would be a different person;
ensure the employee is given sufficient opportunity to put their case and present evidence (including calling witnesses); and
consider whether witness evidence is required.
Adjourn the hearing to reach a decision or, if strictly necessary, to conduct further investigation.  Ensure the evidence from the hearing is properly considered:
where the hearing is adjourned to conduct further investigations, ensure that the employee has the opportunity to consider/respond to any additional findings;
make any findings of fact based on a reasonable and genuine belief following a reasonable investigation;
ensure the employee is disciplined for the misconduct accused of;
act consistently with previous decisions if possible;
consider alternatives to dismissal (i.e. demotion, redeployment, first or final written warnings); and 
a decision to dismiss must be taken by a manager with authority to dismiss the employee.
Confirm your decision to the employee in writing without unreasonable delay and inform them of their right of appeal. 
Clearly set out: 
the allegations against the employee;
the findings in relation to each allegation;
the factual basis and reasons for the decision; and 
instructions on how to appeal, including the name of the person to whom an appeal must be submitted and the relevant timescale.
In addition, for warnings, set out: 
the period the warning will remain in force;
the possible consequences of further misconduct 
how and where the warning will be stored and whether it will be removed from the employee’s personnel file after its expiry;
Or, if dismissal, set out:
the reason for the dismissal;
the date their employment contract will end;
the appropriate period of notice (except in cases of summary dismissal); and 
Note that the dismissal will only take effect when communicated to the employee.
If the employee appeals:
ask the employee for full grounds of appeal.
consider whether a full rehearing, or a review of the decision and available evidence at the original hearing, is needed.  [Note: unless there have been fundamental deficiencies in the disciplinary process, normally, only a review will be required].
the appeal should be dealt with by someone who wasn’t involved in the disciplinary hearing and is more senior than the disciplinary officer.
invite the employee to an appeal hearing and inform them of the right to be accompanied.
hold the appeal hearing and inform the employee of your decision in writing.
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