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[GUIDANCE ON A REDUNDANCY PROCESS]
This guidance note aims to provide the LPC with guidance in relation to the legal implications and requirements that arise when conducting a redundancy process where there are less than 20 employees at one establishment being made redundant. It is essential that the LPC adopts a fair procedure in respect of any such process in order to avoid claims for unfair dismissal and/or discrimination and victimisation. Where there are more than 20 individuals being made redundant, additional duties are placed on the LPC to carry out collective consultation. Where this occurs, please contact Clyde & Co LLP for further advice.
[It is intended that this document be legally privileged, being part of solicitor/client correspondence.  Any copies of this document circulated to committee members will, provided they are sent for the purpose of giving legal advice, be privileged. It should be noted that any comments made on the documents, or noted on any copies, which are expressions of personal views will not be privileged.  Similarly notes or other forms of communication which contain extracts of this document, accompanied by personal views of the situation will not be covered by privilege.  It is, therefore, recommended that any comments on this document should be forwarded to Clyde & Co LLP by way of formal correspondence for the purpose of obtaining legal advice.]
[Note: we have also provided a separate note about collective redundancies outlining the legal principles where there are more than 20 employees at risk of redundancy.]
When does a redundancy situation arise?
[Note: It is important that the redundancy process is not pre-determined and no decision should be made regarding any dismissal until the consultation has come to an end. ]
Redundancy is a concept that is defined by statute. A redundancy situation will arise when:
the LPC does not need as many employees to carry out the available work (reduction of workforce).  For example:
the LPC carries out an assessment and realises that the same output can be achieved with fewer employees working in a more structured way; or
there is a reduction in the amount of work available, so there is no need for as many employees.
the LPC does not wish to continue the type of work that the employees are employed to do (business closure).  For example: closing a section of a business to focus on a more profitable area means that an employer no longer needs to employ certain individuals and their roles will be redundant; and 
the LPC is ceasing to carry out the work in a particular place (workplace closure).  For example:  the LPC centralises certain services in one location. As the LPC will no longer carry out work in a particular area, employees working there will be redundant.
Why is it important to get the process right?
Redundancy dismissals can only be challenged by individuals with ‘employee’ status, and in the same way as any other dismissal. Employees with over two years' service will be able to claim that their dismissal was unfair and employees with under two years' service may still claim that the dismissal was tainted with discrimination or was linked to whistleblowing disclosures.  
To get the process right, plan in advance and make sure that: 
there is a genuine redundancy situation; 
employees are properly consulted about their potential in a process that takes place over a reasonable period of time; and 
reasonable attempts are made to find alternative roles for the potentially redundant employee.
If you use redundancy as an excuse to dismiss underperforming or unpopular staff members, be aware that such decisions are open to legal challenge.
Plan: do make notes of the planning stages of a redundancy and of the meetings with employees, so that the decision making can be explained if challenged.  Remember to consider the best way to communicate with employees. Are any of the affected employees on long term sick leave or maternity leave? Take this into account when planning the redundancy process.
However, bear in mind that planning documents can be relevant documents and disclosable in the event of litigation. Avoid creating documents which would indicate that decisions have been made about who is to be made redundant before the consultation process has commenced.
Starting the redundancy process
Avoiding a redundancy situation
It can be a good idea to look at ways to avoid making redundancies. When faced with a potential redundancy situation, the LPC could look at:
voluntary redundancy: consider inviting employees to volunteer for redundancy, with the incentive of an enhanced payment.  This can help to eliminate the need to conduct a compulsory redundancy process. It is sensible to explain that the decision is at the employer's discretion and that the LPC can refuse applications from employees whom they need to retain due to their key skills or experience; and 
flexible working: could redundancies be avoided by job-shares, flexible or part-time working by employees?
Early Warning?
No early warning: Given how unsettling a redundancy situation can be many employers delay making employees aware of the potential redundancy situation until they have gone through the process to select which specific employees are actually at risk of redundancy. This guidance is drafted on the basis that the LPC will want to wait until after the selection process has taken place before notifying employees and consulting with them. 
For example: rather than notifying all ten administrative employees that they are at risk of redundancy (causing concern to all ten employees), the LPC first identifies which three employees are actually at risk of redundancy and then discusses the situation and consults with those three employees only.

Identify the pool of employees
If redundancies cannot be avoided, then the first step is to define the appropriate pool from which employees will be selected for redundancy.  The pool is a grouping or category of employees doing the same or similar work from the areas of the LPC, from which the cuts need to be made. How the LPC defines the pool is, within reason, up to them but the decision must be rational.
Look at whether the employees are doing the same or similar work, but employees who are capable of doing different jobs should be included in the pool, which must not be artificially or unreasonably limited to those employees who are carrying out the functions in the LPC that will cease or be reduced.
For example: all ten administrative staff members will be placed in the pool, because they are all carrying out the same role and so potentially will all be at risk of redundancy.  If the LPC only chose men to be in the pool, then this would be unreasonable and unlawful: they could argue that this is discriminatory on grounds of sex. 
Factors that the LPC should consider when identifying a pool include:
what type of work is ceasing or diminishing;
the extent to which employees are doing similar work (possibly even those at other locations);
the extent to which employees' jobs are interchangeable; and
whether the LPC genuinely applied its mind to the composition of the pool.
Pool of one: in some situations, only one person will be identified as being at risk of redundancy.  
For example: if the employee is the only individual in the LPC performing a financial role which then becomes unnecessary, that employee would be at risk of redundancy and would be in a pool of one.  
Avoid the temptation to use a pool of one employee to exit a specific employee from the LPC, as this can be very transparent and it is usually better not artificially to manufacture a pool of one, but to draw the pool more widely and then select from the pool. Usually you will end up with the same outcome.
Bumping: Sometimes, the LPC will want to 'bump', or move a potentially redundant employee (A) into another role and dismiss the employee currently doing that role (B), even where the need for B's role has not reduced. This will still be a redundancy dismissal.
Bumping can arise in rare occasions, for instance when an employee in a pool of one argues that the pool has not been drawn broadly enough and that it should include employees in roles that are 'interchangeable' (but usually more junior).  
For example: having been put at risk of redundancy, an employee thinks that the pool has been drawn too narrowly.  They used to work in HR many years ago and think that they could take on another employee’s role and suggests that they should also be placed in the redundancy pool as well.  The employee then successfully argues that they should be retained in the HR role and that the other employee should be made redundant instead. Whether the LPC should include this other employee in the redundancy pool and potentially make them redundant instead will depend on a number of different factors. 
Ultimately, it will be a decision for the LPC to make reasonably but the LPC should use 'bumping' with caution, as it can often be unfair.
Select at risk employees from the pool 
To ensure that the redundancy process is fair, adopt reasonable criteria for selection; and ensure that the criteria are applied accurately, reasonably, fairly and objectively to each employee.  
Identify the skills, experience and qualifications that the LPC will need in its workforce, going forwards and then use these to draw up the selection criteria.  
It is sensible to ensure that the selection criteria is objective and relates directly back to the job that the employees carry out and do not discriminate against any groups of employees.  Relying heavily on criteria such as attendance might disadvantage disabled employees and reasonable adjustments might need to be made. Similarly, requiring employees to be energetic and adaptable might unjustifiably disadvantage older workers.  
However, avoid giving any employees preferential treatment in the selection process. For instance, be cautious when scoring an employee taking maternity leave. Awarding the maximum score to the employee on maternity leave due to the inability to assess her due to her absence is not proportionate and a more measurable and fair way to score the employees should be found.
For example: to select employees at risk of redundancy from the pool, the LPC would draw up a set list of objective selection criteria to be applied to all ten administrative staff members, with a view to assessing their skills.  The LPC might decide to use the following criteria: recent appraisal scores; IT skills; problem solving ability; and disciplinary record in order to choose which three administrative staff members will be put at risk of redundancy. 
After applying the selection criteria, Individual A, Individual B and Individual C scored the lowest scores and so these three employees are identified as being at-risk of redundancy.  
Consulting with at-risk staff members
Notify staff and begin consultation process
At this point, employees who have been provisionally selected as being at risk of redundancy should be individually notified of this at an ‘at-risk' meeting.  Although employees do not have a right under statute to be accompanied to consultation meetings, it is good practice to allow employees to invite a companion at such meetings.  Failure to do so may, in some circumstances, lead to a risk of any dismissal being unfair.
The LPC should give a letter to the employee, confirming the position and inviting the employee to a first consultation meeting so that the LPC can explain the situation to the employee.  The employee should be told about and then consulted about the following matters:
that the LPC is considering making redundancies;
the reason for the redundancies;
how the pool of at risk staff has been defined; 
the selection criteria that were used to select those at risk of redundancy;
why the employee has been selected from that pool and is now provisionally at risk of redundancy;
any options for avoiding or reducing redundancies, including whether there is any alternative employment; and
timeline for the redundancy consultation process, which will normally involve two consultation meetings and an outcome meeting over around 1.5 to 2 weeks to allow time for proper consultation to take place. 
Remember that although the LPC needs to consult with at risk employees, this does not mean that the LPC and employee are required to reach agreement. 
For example: at his initial consultation meeting, Individual B asks why he was selected.  The LPC would show Individual B how he scored on each of the selection criteria and could give him anonymised details of how this compared to the other employees.
Be aware of your language: do not to refer to the employee's potential redundancy as if it were a certain event until after the consultation process is over and all avenues to avoid redundancy have been explored.  In order for the LPC to consult properly, it must have an open mind and still be capable of influence about the matters which form the subject matter of consultation.  Until the employee is given notice of the termination of their employment by reason of redundancy, the employee:
is at risk of redundancy; and
may be made redundant.
It is not until the consultation process has concluded and all avenues have been explored that the decision is confirmed and the employee is made redundant and given notice.
Continue consultation process and consider alternative employment
After the initial at-risk meeting at which employees are notified of the redundancy situation and the first consultation meeting, explaining why they have been selected, a second consultation meeting should be held to deal with any further questions or queries that the employee has.
Bear in mind that as long as the business reasons for a redundancy situation are genuine, then the rationale for the reduction in staff numbers cannot be challenged.  However, it is still a good idea to make sure that at-risk employees understand the basis for the redundancy as this can help to avoid unnecessary conflict arising. 
For example: at the second consultation meeting, Individual B wants to know more about why the technological changes mean that the LPC needs fewer administrative staff, so the LPC should explain how they envisage that the technological changes will impact on working practices.
It is important to consider and inform the employee about any alternative employment that might be available for at risk employees, whether it is suitable for the employee or not. Failure to do so might result in any subsequent dismissal being judged to be unfair by a Tribunal.  
Alternative employment might include roles: with an associated LPC, with a different job title or grading; or that might require the employee to retrain.  However, there is no obligation to shoe-horn employees into roles for which the employer does not consider the employee to be suited. Nor is the LPC obliged to create new roles for redundant employees. Similarly, there is no legal obligation to give at-risk employees priority for available internal roles over other candidates (either internal or external), although there may be other good reasons as to why you choose to prioritise those at risk of redundancy for vacancies. 
For example: Individual B also says that he thinks that a financial role is vacant and that he could retrain to fill this role. When responding, the LPC will need to explain why they do not think that this role is suitable alternative employment for Individual B and why they will not pay for him to retrain in order to qualify for the role, given that they need to fill the role imminently.
For example: The LPC tells the three employees selected as being at risk of redundancy (Individuals A, B and C) that there is another administrative role available in a nearby LPC.  All of them want the role and as a result the LPC interviews them all. Individual B performs the best and is offered the new role.  
If an employee unreasonably refuses an offer of suitable alternative employment, then the employee could lose their right to a statutory redundancy payment. To take advantage of this, the LPC must actually make the offer of alternative employment to the employee, even if the employee does not indicate an interest in the role. Whether an offer is in fact suitable depends on:
an objective assessment by the LPC as to whether the role is suitable for the employee (taking into consideration the status, job content and terms); and
a subjective assessment by the employee about the suitability of the role, which can include their personal circumstances, such as childcare commitments or unwillingness to travel very long distances.
For example: Individual C is offered a role as an evening administrator in Kent, working fewer hours on a higher salary. Objectively, the role may be suitable as it is better paid, but from Individual C’s subjective perspective, it is over 500 miles away and is evening work, which does not fit in with Individual C’s family commitments. If Individual C turns down the role, he will not forfeit his Statutory Redundancy Pay.
When taking on a new role, redundant employees have a 4-week trial period, to allow both the LPC and employee to see how the new role suits the employee.
Additional points
Redundancy and Maternity Leave: Special care should be taken when making an employee on maternity leave, shared parental leave or adoption leave redundant as they have the benefit of an additional legal protection, namely that where there is a suitable alternative vacancy (either with the LPC or an associated LPC), then the employee is entitled to be offered that alternative employment, where it is suitable and appropriate and where the terms are not substantially less favourable. Effectively this means that an employee on these types of leave take priority over other employees when deciding who should be appointed to an alternative role; as long as someone meets the base benchmark criteria for the job then they must be offered the job.
In April 2024, the law is due to extend priority status to pregnant employees and those who have recently returned from maternity leave and shared parental leave.
Dismissing the employee
Where the LPC does not have any alternative employment (whether suitable or otherwise), then the employee's employment may be terminated by reason of redundancy. This should be confirmed to the employee in writing.  
The employee should be given:
contractual or statutory notice (whichever is the longer);
a statutory redundancy payment, where the employee has over two years' service. The Government produces a useful redundancy pay calculator: https://www.gov.uk/calculate-employee-redundancy-pay but the statutory redundancy payment is based on:
the maximum weekly wage, set by the Government each year; 
the employee's age; and
length of service;
enhanced redundancy pay, where there is a contractual right set out in the employee’s contract of employment or an internal LPC redundancy policy that has been incorporated into the contract. If it is unclear whether a contractual rights exists, please contact Clyde & Co LLP for further advice.
The employee has a legal right to reasonable time off during their notice period to find alternative employment.
The LPC may decide that the employee should not be required to work his/her notice period. If so, then the LPC may decide to terminate the contract immediately and pay the employee in lieu of their notice period (where this is permitted by the employee's contract).
Although the ACAS Code of Practice on Disciplinary and Grievance procedures does not apply to redundancy dismissals, it is good practice (and often required by an internal policy or handbook) to allow an employee the opportunity to appeal against their dismissal. Failing to offer the employee the right to appeal the outcome may also affect the overall fairness of the dismissal.
Enhanced payments and Settlement Agreements 
In some circumstances, for instance where there is the risk of a claim by the employee, or where the LPC simply wishes to offer more generous terms, the LPC may decide that they will offer the redundant employee an additional payment, over and above the employee's statutory entitlement, in return for a waiver of any claims that the employee may have against the LPC, in the form of a Settlement Agreement. The employee must take independent legal advice on the terms of the Settlement Agreement before it will be binding.  The LPC may choose to have a without prejudice/protected conversation about potential settlement terms at the end of the final consultation meeting, prior to the outcome meeting. In such circumstances, we recommend that you speak with Clyde & Co for advice before having any discussions or sharing any documents in this regard.
Quick overview of the steps
Spot the redundancy situation and invite employees to volunteer for redundancy.
Work out who is in the pool. 
Choose fair, objective and justifiable selection criteria and apply them to select employees from the pool.
Meet with the employees selected from the pool to notify them that they are 'at-risk' of redundancy.
Give a written invitation to those employees selected from the pool to a first consultation meeting, tell them about the redundancy situation and explain that they have been selected as being at-risk of redundancy and explain why.  Set out the next steps and details of the timeline for the consultation process and what payments the employee can expect to receive if redundant.
Hold the first consultation meeting, to explain the above details in person and to answer any questions that the employee may have about their selection, the process and ways to avoid redundancy.
Send a written invitation letter to and then hold a follow-up second consultation meeting with each at risk staff members to discuss any questions about the redundancy situation, the selection process and any alternative employment.  
Then, invite the employee to a final outcome meeting. Warn the employee that subject to discussions and if no alternatives can be found, then after the meeting he/she may be made redundant.  Hold the meeting and then, if appropriate make the decision to dismiss the employee by reason of redundancy and confirm this in writing, setting out the employee's rights to notice and redundancy pay.
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