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[GUIDANCE ON CONDUCTING A GRIEVANCE PROCEDURE]
This guidance note aims to provide the LPC with guidance in relation to the legal implications and requirements that arise when conducting an investigation and grievance procedure.  It is essential that the LPC implements a fair and reasonable procedure in respect of any investigation and grievance process in order to avoid potential claims such as constructive unfair dismissal and/or discrimination and victimisation.
[It is intended that this document be legally privileged, being part of solicitor/client correspondence.  Any copies of this document circulated to committee members will, provided they are sent for the purpose of giving legal advice, be privileged.  It should be noted that any comments made on the documents, or noted on any copies, which are expressions of personal views will not be privileged.  Similarly notes or other forms of communication which contain extracts of this document, accompanied by personal views of the situation will not be covered by privilege.  It is, therefore, recommended that any comments on this document should be forwarded to Clyde & Co LLP by way of formal correspondence for the purpose of obtaining legal advice.]

The Acas Code

1.1 The key principle to any grievance procedure is fairness.  The Acas Code of Practice on Disciplinary and Grievance Procedures (Acas Code) introduced new guidance on how to deal with employees’ grievances and seeks to ensure that any grievance process carried out is fair and any subsequent actions taken by employers are reasonable. 

1.2 Failure to comply with the Acas Code may render any dismissal unfair and could also result in an increase in the amount of compensation a tribunal may award by up to 25%.  It is therefore essential that the LPC first considers the Acas Code (the principles of which are incorporated into this advice) and appreciates the potential consequences of not following it.  If it is the employee who unreasonably fails to follow the Acas Code, the tribunal may reduce their compensation by up to 25%.  The tribunal will decide, subject to the severity of the breach, what uplift or reduction would be just and equitable.

1.3 The LPC should also ensure that it complies with its own internal grievance procedure, since failure to do so may also lead to a claim. 

Informal action

1.4 Taking formal steps with a grievance procedure is not always the most suitable option.  It may be more appropriate to try to resolve the matter through informal discussions with the parties concerned.  The Acas Code encourages informal resolution where appropriate and emphasises that a "quiet word" may often be all that is required to resolve a problem.  Additional coaching, training and advice may also be provided.  

1.5 Where the LPC decides to deal with a matter informally, it must ensure that the employee is made aware that a formal process can be commenced if an informal resolution is not possible.

1.6 It is often the case that employees will initially make a complaint verbally.  It is, therefore, important that a note is kept of any informal conversation held regarding an employee’s grievance. 
1.7 There are various ways in which an employee may raise a grievance.  As well as verbally, a grievance could be raised in a written response to an appraisal, in response to the outcome of a disciplinary appeal, in email correspondence with seniors or within a letter of resignation.  This is not an exhaustive list and the LPC should be alert to the various situations in which an employee may raise a grievance issue.
1.8 The Acas guidance recommends holding a meeting with the employee within five working days of the grievance being received.  This meeting can be on an informal basis and can be adjourned to carry out investigations where there is no resolution.

Investigation
1.9 Following failed attempts to resolve the grievance informally, a formal grievance process may be taken and a fair, balanced and reasonable investigation is essential to this.  The same person may carry out the investigation and be the chair for the grievance meeting, and in most cases this is preferable.  However, the same individual should not be involved with any later appeal hearing.  The chair should also not be involved in any of the issues which have led to the employee’s grievance.

1.10 In cases involving harassment, bullying or discriminatory treatment, the personnel involved should have been given equal opportunities training. 

1.11 Depending on the nature of the grievance raised, the LPC may need to interview witnesses including other employees and gather any other relevant evidence. 

1.12 The amount of investigation to be undertaken will depend on the individual circumstances of the case.  In any event, such investigation must be sufficient to:

(a) gather the facts surrounding the grievance and seek evidence that may substantiate the information provided; and

(b) enable the chair of any subsequent grievance meeting to form reasonable grounds for believing or disbelieving the allegations made by the employee.
1.13 The investigation must be even-handed, and evidence must be searched for which supports the employee’s allegation, as well as contradicting it.
1.14 Make a decision on a grievance without first completing a reasonable investigation could potentially make any decision unfair and leave the LPC vulnerable to an Employment Tribunal claim.

Investigatory meeting

1.15 An investigatory meeting with the employee will usually be necessary at an early stage.  This is important because it is at this stage that a simple misunderstanding might be resolved without the need for a grievance meeting.  In other cases, the employee may be able to direct the LPC to witnesses or documentary evidence that supports their allegation. 

1.16 Notes should be taken at all investigatory meetings, whether they are with the employee or with witnesses.  The meetings should be held in private and witnesses should be reminded of their duty of confidentiality. 
1.17 We recommend checking the LPC’s internal grievance procedure to determine whether a timescale has been set out.  Where internal procedures do not give specific deadlines, provide a provisional timeframe to the employee within which the investigation should be completed.
1.18 Once the investigation has been concluded, the LPC should produce an investigation report explaining their findings and which will be used as part of the grievance meeting.  At this point, it is useful to check in with the employee regarding the findings of the investigation and to confirm whether they feel their grievance remains unresolved and wish to proceed with the formal procedure to a grievance meeting.
Witnesses who wish to remain anonymous

1.19 If a witness asks to remain anonymous the LPC should explore the reason for this request and any underlying motive. The witness's perceived need for anonymity should be balanced against the employee's need to know details of the evidence supporting or contradicting their grievance. 

1.20 Consider taking steps to protect the witness's identity, such as editing their statement to remove their name and any other information that may identify them.  If necessary, please contact Clyde & Co LLP for advice on this point before progressing.  

Request to attend grievance meeting 

1.21 Following the investigation, if the grievance has not been resolved, a letter must be sent to the employee dealing with the following points:

(a) set out details of the allegations made by the employee;
(b) enclose copies of all evidence upon which the LPC intends to rely at the grievance meeting.  Copies should include witness statements or other documents.  State whether the LPC intends to call witnesses to the meeting or simply rely upon their written statements.  The employee should also be asked if they wish to submit relevant evidence or call relevant witnesses to the hearing.  It may be appropriate to merely ask if the employee 'wishes to submit any evidence' without making specific reference to calling witnesses; 

(c) inform the employee of the time and place of the grievance meeting;

(d) make it clear that the employee has the right to be accompanied to the meeting by a trade union representative or a colleague;

(e) enquire as to whether the employee has any disability or other special requirements for which reasonable adjustments may need to be made; and

(f) if the employee has not already been given a copy of the LPC’s grievance procedure, this should be enclosed with the letter.

Prior to the meeting
1.22 The individual chairing the meeting must ensure that they are fully familiar with the grievances raised by the employee, the background to the allegations and the procedure which must be followed, prior to the grievance meeting. 
1.23 Prior to and in preparation for the meeting, the chair should:
(a) Review the grievance letter(s).
(b) Ensure they are clear about the complaints being made/list any questions which require clarification - is it clear to whom the employee is referring, when and where the allegations are alleged to have occurred etc? 

(c) Endeavour to obtain and review a copy of each relevant document referred to by the employee in their grievance(s).
(d) Review the LPC’s investigation report and appendices.
(e) Seek to clarify any questions on the investigation report.
(f) Ensure they are familiar with the LPC’s grievance procedure - in particular the timings and steps set out in it, ensuring the employee has the right to be accompanied etc.
(g) Ensure that someone from HR/ an individual acting in an advisory role will be available to attend the hearing and take notes.
Grievance meeting
1.24 The grievance meeting should be held at a reasonable time and place, in a private meeting room during the employee's normal working hours.  Sufficient time should be allowed between sending the letter inviting the employee and the meeting itself to enable the employee to consider the evidence enclosed with the letter, and to prepare their case for the meeting.  The length of this period will vary but in most cases a period of three to five working days will be appropriate.  Reasons for any further delay should be explained to the employee.

1.25 It is recommended that the grievance meeting be conducted by the chair who is the same individual that carried out the investigation process, however they cannot be a witness.  Bear in mind also that someone else within the organisation, preferably someone more senior, may be required to hold a subsequent appeal hearing. 
1.26 It is sensible to have a further individual present to act in an advisory HR capacity and to take notes of the hearing.  The notes should be typed up and provided to the employee for agreement following the meeting.  In the event of a dispute over their content, attach a copy of the employee's comments to the note.
1.27 Where the employee wishes to cross-examine witnesses during the grievance meeting, consideration should be had to ensuring a fair hearing is conducted. If the decision whether to uphold or reject the grievance turns on factual evidence which is disputed, the LPC should allow the employee to raise points in response to anything a witness has said. As long as the employee is given the opportunity to put forward their case and the LPC has carried out a proper investigation there is usually no need for cross-examination of witnesses. 

Postponement or failure to attend hearing

1.28 If an employee fails to attend a grievance meeting through unforeseen circumstances such as illness, a further meeting should be arranged within a reasonable timescale.

1.29 Where the employee wishes to adjourn due to their companion's unavailability, it is the employee’s responsibility to suggest another date for the meeting within 5 days and this must be accepted by the LPC, so long as it is reasonable.

1.30 If the employee persistently seeks to postpone the meeting or simply fails to attend without good reason, then it may be possible to reach a decision in the employee's absence.  However, this should be avoided, if at all possible.  
1.31 The LPC should consider the reason for a requested postponement.  If the employee is unwell, consideration may be given to conducting a grievance meeting at or near their home or by telephone, or postponing until a medical certificate has been obtained to give a better picture of the likely prognosis.  There is a fine balancing act between treating the employee fairly and ensuring that necessary LPC decisions are not postponed indefinitely.  We strongly advise that the LPC seeks further legal advice from Clyde & Co LLP before making a decision in these circumstances. 
Introduction 
1.32 At the start of the grievance meeting, the chair should: 
(a) Introduce each person, explain the role of each person present (this should include a note-taker), and confirm that all staff are acting impartially;

(b) Outline the purpose of the hearing i.e.  it is for the employee to explain in further detail the grievances outlined in their recent correspondence;  
(c) Outline the grievance process – the employee will be asked to set out their grievances, and may be asked questions about them in order to clarify them, but no decision will be made in relation to them today - after the meeting the chair will consider the points raised, carry out such further investigations as they consider necessary to respond to each allegation and will endeavour to notify the employee of the outcome in writing within the next 2 weeks, if possible;

(d) Confirm that the employee was informed of their right to be accompanied by a colleague or a trade union representative and confirm whether or not they have availed themself of this right;

(e) Remind the employee that, if applicable, their representative can make statements and ask questions on the employee's behalf. However, the representative should not be permitted to answer questions that have been put to the employee directly, although they may confer privately with the employee before any reply is given;

(f) Confirm whether any reasonable adjustments need to be made if the employee or any witnesses attending are disabled;

(g) Confirm with the employee that they are happy to proceed and that they have received, read and understood all the necessary documents, (including the grievance procedure, any investigation report and witness statements).  Check whether the employee has any questions; 
(h) If the employee wants to record the meeting, they do not have the right to do so, but consider agreeing to this to ensure an accurate record is obtained of what was said; and
(i) Begin the meeting if the employee is happy to proceed as outlined.
Conducting the meeting

1.33 The chair should confirm with the employee that they have read the employee’s grievance letter(s) and the investigation report and appendices.  They should ask any initial questions to clarify any of the employee’s allegations.
1.34 It is important that the chair avoid making any comments on which the employee might seek to rely on in later Tribunal proceedings.  The role of those present at the meeting should be to gather information about the employee’s grievances; they should be listening rather than speaking most of the time.
1.35 The employee should be given the opportunity to outline their grievances, ask questions and discuss documentary evidence.  Once the employee has made their representations, they should be asked how they wish for the grievance to be resolved.
1.36 The chair should then take the employee through each of the allegations which makes up the grievance, along with all relevant evidence, and ask any questions where the allegations are unclear.  
1.37 Once the allegations have been discussed and all queries considered, the chair should summarise all the information put forward and provide the employee with a final opportunity to make any further comments.  Any final necessary clarifications should also be requested from the employee.
Adjourning the meeting
1.38 When all parties are satisfied that they have presented their case and there are no further questions, the meeting should be adjourned for the chair to consider the employee’s grievance.
1.39 Confirmation of next steps should be outlined to the employee – that the chair will consider the points raised, carry out such further investigations as necessary then write to the employee to confirm the outcome of the grievance.  If possible, it is recommended to confirm with the employee that they will receive the outcome within 2 weeks, but otherwise as quickly as the chair can reasonably manage.  The employee should be informed they will have a right to appeal against the outcome if they are unsatisfied with it.
1.40 Issues that have been raised by the employee may require further investigation and witnesses may need to be re-interviewed if they have not been present to give evidence at the meeting.  If this is the case then the employee should be given a chance to respond to any new findings at a reconvened meeting.  If new information has come to light then this should be given to the employee in writing, with sufficient time to consider it before the reconvened meeting.

1.41 Even if the chair has an idea as to the appropriate decision at the end of the meeting, it is always good practice to adjourn in any event to take time for consideration.  This makes it less likely the matter will be seen to have been pre-judged.  
1.42 Obviously the length of any adjournment will depend on the complexity of the issues to be considered and whether further investigation is needed.  It is helpful to give the employee an indication of how long it is likely to be before the meeting is reconvened.  In most cases it is sensible to adjourn for at least one to two working days.  
After the meeting
1.43 The chair should: 
(a) Find out whether any similar grievances have been raised before and if so how they were dealt with;

(b) Carry out such further investigations as they consider necessary to determine the outcome of the grievance; and 
(c) Send a copy of the notes of the meeting to the employee for their information (if the employee has comments on the notes, these could be incorporated if appropriate).

Decision 

1.44 Once the chair has reached a decision, the outcome of the grievance should be explained to the employee, in writing, setting out the allegations raised, the evidence considered and the reasons for the conclusions reached.  The letter must also inform the employee of their right of appeal against the outcome and the process for appealing (in line with the LPC’s grievance procedure).  It is best practice to include instructions on how to appeal, including the name of the person to whom the appeal should be submitted and any timescale for appeal.
1.45 Any assertion by the employee that the LPC’s treatment has caused them to suffer stress should not of itself influence the outcome. This should be noted and the employee asked to provide medical evidence of any ill-health and the causes of this.
1.46 The grievance outcome letter should be sent to the employee within two weeks of the grievance meeting, if possible, and be sent by recorded or registered mail.

1.47 It is appropriate in most circumstances to reconvene the meeting to explain the decision to the employee face to face.  
1.48 Where a face-to-face meeting has taken place, confirmation of the outcome should be sent to the employee in writing and provided to the employee during the meeting.
Appeal

1.49 Holding a fair and impartial appeal process is essential as a failure to do so could lead to a breach of the implied term of trust and confidence.  This, in turn, may lead to the employee submitting a constructive unfair dismissal claim against the LPC.

1.50 A failure to allow a right of appeal against the outcome reached is a breach of the Acas Code.  It could therefore increase compensation in the tribunal if the employee brings a successful claim.  
1.51 Although the LPC may impose a time limit by which the employee must submit an appeal, in the event an employee fails to meet this deadline, it is recommended that the LPC consider the appeal nonetheless.
1.52 Where an employee raises a further grievance during, about and/or after the grievance meeting and before any appeal hearing, this should be dealt with at the appeal stage.
1.53 So far as possible, any appeal should be heard or chaired by someone who has not been previously involved.  Ideally, they should be more senior than the chair of the grievance meeting and, where possible, outside the employee's direct reporting line.  
1.54 The person conducting the appeal should have access to the evidence compiled during the investigation and copies of the notes from the grievance meeting.  However, they should not confer with the initial decision-maker before the appeal hearing, as this may lead to a biased view being taken.

1.55 There is no set format for the appeal, provided the employee is allowed adequate opportunity to present their grievance.  The person chairing it must be impartial.  Generally, it is acceptable to consider the grounds of appeal and simply review the original decision based on the paperwork and any representations the employee may make.  However, at the LPC’s discretion and where appropriate in the circumstances, the appeal hearing may be conducted as a full rehearing of all the evidence.
1.56 Employees have the same right to be accompanied at an appeal hearing as at a grievance meeting.  
1.57 Once the appeal hearing has been adjourned and a decision reached, confirmation of the appeal outcome should be sent to the employee in writing as soon as reasonably possible.  The letter should explain the reasons for the decision taken and any action the LPC intends to take.  However, as with the grievance meeting, it is usually appropriate to initially inform the employee of the outcome in a face-to-face meeting.
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