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[GUIDANCE ON EMPLOYMENT STATUS]

This guidance note aims to provide the LPC with guidance in relation to employment status, the different roles an individual may hold and their associated rights.  When implementing a redundancy procedure, the process will only apply to those individuals deemed to be employees.  It is therefore for the LPC to assess and determine, with the assistance of this guidance note, which specific individuals are to be included in any redundancy process.  Where there is any uncertainty, please contact Clyde & Co LLP for further advice.
[It is intended that this document be legally privileged, being part of solicitor/client correspondence.  Any copies of this document circulated to committee members will, provided they are sent for the purpose of giving legal advice, be privileged.  It should be noted that any comments made on the documents, or noted on any copies, which are expressions of personal views will not be privileged.  Similarly notes or other forms of communication which contain extracts of this document, accompanied by personal views of the situation will not be covered by privilege.  It is, therefore, recommended that any comments on this document should be forwarded to Clyde & Co LLP by way of formal correspondence for the purpose of obtaining legal advice.]
Employee
Who is an employee?
There are several statutory definitions of employee, these include: 
an individual who has entered into or works under (or, where the employment has ceased, worked under) a contract of employment; and 
a contract of service or apprenticeship, whether express or implied, and (if it is express) whether oral or in writing.
It must first be considered whether a written contract forms the exclusive record of the terms agreed between an individual and the LPC.  Then the LPC must assess whether the contract reflects the actual legal obligations between them and the individual.  Once this has been considered, it would be determined whether a contract of employment exists.  
It is essential to consider the key factors of the working relationship, identified by the courts, and determine whether they are present or not, in order to determine whether an individual holds employee status.  
The central factors which determine whether an employment relationship exists include: 
personal service: an individual undertakes to provide their own work and skill in return for remuneration (rather than providing a substitute or subcontracting the work);
control: the employer has a sufficient degree of control over the individual in their performance of the service provided; 
mutuality of obligation: whether there is an obligation to provide the individual with work; and
other factors: any other provisions which are consistent with the employment contract.
The LPC should consider the following when assessing whether an individual should be deemed an employee (albeit this list is not exhaustive): 
there is a degree of control over the individual and the ability to direct the individual in what they do, where and when they work;
the individual is subject to internal procedures they must comply with;
a salary or fixed wage is paid to the individual;
the individual is paid through payroll and the PAYE system;
entitlement to any holiday or sick pay;
any tools or equipment to perform the role are provided by the LPC;
the individual is not free to work for others outside of the LPC; 
there is an obligation on the LPC to provide work, if available, to the individual;
the LPC and individual understand their working relationship to be one of employer and employee;
arrangements for income tax and national insurance are dealt with by the LPC; and 
there are clear terms for how the working relationship can be terminated in the contract, which provides for a notice period.
Employees’ rights
[bookmark: _Hlk111726806]An individual with employee status is afforded the highest level of protection and has more rights than any other individual.
Some of the rights that employees are entitled to include (although this list is not exhaustive): 
statutory sick pay;
protection against unlawful deduction from wages;
statutory minimum notice period;
national minimum wage;
written statement of reasons for dismissal;
not to be unfairly dismissed;
statutory redundancy payment;
right to be accompanied at a disciplinary or grievance hearing;
protection from victimisation with respect to a claim for discrimination;
protection for making a protected disclosure (whistleblowing); and
protection from discrimination.
Worker
Who is a worker?
A worker is defined by statute as an individual who has entered into or works under (or, where the employment has ceased, worked under):
[bookmark: _Ref113460218]a contract of employment, or 
any other contract, whether express or implied and (if it is express) whether oral or in writing, whereby the individual undertakes to do or perform personally any work or services for another party to the contract whose status is not by virtue of the contract that of a client or customer of any profession or business undertaking carried on by the individual.
In accordance with 2.1(a) above, all employees are deemed to be workers.
The starting point when considering whether an individual is a worker or not, is to first consider whether a contract exists between the individual and the LPC.  This may be express or implied, and may also be some other kind of contract to perform work or services.
An assessment of the true nature of the agreed relationship should then be carried out, with consideration of whether personal service was required of the individual.
At this stage, it must then be determined whether the LPC is a customer or client of any business undertaking or profession carried on by the individual.
Workers’ rights
An individual classed as a worker will benefit from some protection, however their associated rights will be more limited than those with employee status.
Some of the rights that workers are entitled to include (although this list is not exhaustive): 
protection against unlawful deduction from wages;
national minimum wage;
right to be accompanied at a disciplinary or grievance hearing;
protection from victimisation with respect to a claim for discrimination;
protection for making a protected disclosure (whistleblowing); and
protection from discrimination.
Consultants
Who is a consultant?
As there is no statutory definition of a consultant, they are generally considered to be self-employed independent contractors, who provide services as an individual or through a service company.  
The below factors will assist in assessing whether the individual is self-employed (although this is not an exhaustive list): 
there is no obligation to offer work on a regular or frequent basis and the individual has no obligation to accept any work that is offered;
the individual controls when, where and how they work;
no direct supervision of the individual is in place;
the individual is not required to personally carry out the services and is able to appoint a substitute;
the individual has the freedom to work for whomever they choose; 
the working relationship is for a limited period of time, during which the individual is to perform a specific task or project;
the individual provides their own tools and equipment;
no entitlement to sick pay or holidays;
the individual does not receive a salary and may provide an invoice for their services;
arrangements for income tax and national insurance are dealt with by the individual; and
the individual must procure their own insurance and is personally liable for any losses.
Where there is a genuine consultancy relationship, the consultant does not ordinarily have the benefit of any statutory rights and protections.  Therefore, the LPC does not have any statutory obligations or liabilities towards them, as it would in the case of an employee.
Associated rights 
A consultant may be considered a worker in limited situations.  This is the case for the purposes of discrimination where the consultant is personally obliged to perform services under a contract.
Where a consultant is afforded the status of a worker, they will benefit from the following additional rights, such as not to suffer unlawful deductions from wages or a detriment for making a protected disclosure.
Consultants that become employees
Where a consultant has been in their role for a long period of time, they may be able to argue that their working relationship has evolved into that of an employee.  
The consultant would then have the right to bring a number of claims, such as unfair dismissal.
Office holder 
Who is an office holder?
An office holder’s rights and duties can be defined by the role itself rather than by a contract.  As such they may hold no liability or legal obligation to those benefitting from their services and, therefore, will not be considered to have employment status.  
An office holder may provide a voluntary service or a service which does not provide for any fees to be paid.  Instead, the office holder may receive an honorarium ex gratia payment.  
Alternatively, an individual may have the title of office holder but also have a contract of employment and receive payment for services provided, similar to that of regular earnings.
It may also be the case that an individual is in the role of an officer holder but, in reality, they appear to have a contract of service which would deem them to be an employee.  Where this occurs, the individual would be afforded the protections and rights of an employee.
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